IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT EARL CARNEY,
Plaintiff,
V. : CIVIL ACTI ON

Bl LL HEAD TRUCKI NG | NC.; and : 99- 2216
Bl LL HEAD, | NDI VI DUALLY AND :
Bl LL HEAD TRUCKI NG,

Def endant s.

MEMORANDUM

JOYNER, J. FEBRUARY , 2000

This action is brought by Plaintiff Robert Earl Carney, a
former truck driver, against his former enployer, alleging six
clainms: (i) negligence; (ii) breach of enploynent contract; (iii)
intentional infliction of enotional distress; (iv) wongful
di scharge; (v) civil RICOclains; and (vi) civil conspiracy.

1 For

Def endant has filed a notion to dismss Plaintiff’s claim
the follow ng reasons, Defendant’s Mdttion is granted in part and
denied in part.

Backagr ound

Plaintiff was a truck driver for Defendant’s trucking

conpany. On May 6, 1997, Plaintiff set out on an intense sixteen

Y Plaintiff has named as Defendants “Bill Head Trucking, |nc;
and Bill Head, Individually and T/A Bill Head Trucking.”
Defendant‘s Affidavit states that “Bill Head Trucking, Inc. is not
an entity about which | have any know edge. As far as | know, Bil

Head Trucking, Inc. does not exist.” |t appears from Defendant’s
Menor andum that Bill Head Trucking is an unincorporated business
entity, and that Bill Head and his business can therefore be

treated as one and the sane. Therefore, the Court has treated
Def endant’s Motion as if it is fromall defendants in this case.
If the Court’s assunption is incorrect, this should neverthel ess
not affect the outconme of this Menorandumand Order in any way t hat
the Court can identify.



day series of nulti-state pickups and deliveries beginning in
Texas. Plaintiff alleges that during this trip he repeatedly
conpl ai ned to his supervisors about a |ack of sleep, but was told
that he nust continue with his trip and neet his deadlines.

Along the way, Plaintiff consunmed a beverage called “Texas Tea,”
made by addi ng an unidentified controlled substance to coffee.
Plaintiff’s nmenorandum states that “under the pressures asserted
upon him by “Defendant(s) and due to the lack of sleep, Plaintiff
consuned the coffee.” Plaintiff’s Menorandum at 5. ?

The final leg of Plaintiff’s trip was to take himto New
York. En route to New York, Plaintiff passed through
Pennsyl vania. This fact is the source of sone dispute in this
case. Plaintiff clains that his route through Pennsyl vani a was
the standard route for this trip, that Defendant’s other drivers
have used this route before, and that Defendant was aware that
Plaintiff was using this route on this day. Defendant clains
that Plaintiff was “off route” by passing through Pennsyl vani a,
and that this was not the standard route for this trip.

On May 22, 1997, while Plaintiff was in Pennsylvania, his
truck drifted backward in traffic and struck another vehicle.
Plaintiff states that he was unaware of this accident at the
time. As a result of this accident, police pursued Plaintiff.
Plaintiff did not stop his truck, instead |eading police on a 97
m |l e chase through Cunberland, Lebanon, Dauphin, Berks, and

Lehi gh counties. Police finally ended the chase by using devices

2Plaintiff didnot nunber the pages of his Menorandum so the
Court has nunbered the pages to facilitate its references in this
opinion. Plaintiff should try to nunber pages in all docunents
filed with this Court.



that flattened the truck’s tires. Plaintiff states that he was
ultimately charged with 118 crim nal offenses, including at

| east: attenpted hom ci de, aggravated assault, driving under the
i nfl uence of a controlled substance, and reckl ess endanger nent.
Plaintiff states in his Menorandumthat he was held on $1 million
bail, and ultimately pled guilty to several offenses, receiving
the prison sentence that he is now serving.

Plaintiff sued Defendant, alleging six clains: (i)
negligence; (ii) breach of enploynent contract; (iii) intentional
infliction of enotional distress; (iv) wongful discharge; (v)
civil RICOclainms; and (vi) civil conspiracy. Defendant filed a
3

Motion to Dismss, which is presently before the Court.

Di scussi on

PERSONAL JURI SDI CTI ON

The determ nation of whether a district court has personal
jurisdiction over an out-of-state defendant requires a two-part
inquiry. First, the court nust determ ne whether the forum
state’s long-armstatute permts the exercise of jurisdiction
over the defendant. See Fed. R Civ. P. 4(e)(1); Ilno Indus. v.
Ki ekert AG, 155 F.3d 254, 259 (3d Cir. 1998). Second, the court

nmust determ ne whether the exercise of personal jurisdiction
woul d be constitutional under the due process clause. See | no
| ndus. at 259. In Pennsylvania, these two factors are confl ated,

as the Pennsylvania | ong-arm statute authorizes personal

®  Plaintiff’s Menorandum describes a dispute regarding a

schedul i ng agreenent between counsel. The dispute is as confusing
to this Court as it may have been to the attorneys involved, and
the length of tine involved is insufficient to lead to any real
hardship for either party. Accordingly, the Court wll consider
Def endant’s Motion to be tinely.

3



jurisdiction to the “fullest extent allowed under the
Constitution of the United States.” 42 Pa. C. S. A § 5322(B)
(Purdon’s 1981 & 1999 Supp.); Vetrotex Certainteed Corp. V.
Consolidated Fiber dass Prods. Co., 75 F.3d 147, 150 (3d. Cr.
1995).

The determ nation of whether personal jurisdiction satisfies

t he due process cl ause depends upon “the rel ationshi p anong the
defendant, the forum and the litigation.” Shaffer v. Heitner,
433 U. S. 186, 204 (1977). To satisfy the due process clause, the

def endant nust have purposefully directed conduct toward
Pennsyl vani a, or mnust have purposefully availed hinself of the

protection of the |aws of Pennsylvania. See Burger King Corp. V.

Rudzewi cz, 471 U S. 462, 472 (1985).

There are two i ndependent bases for personal jurisdiction
A defendant is subject to the specific jurisdiction of this Court
when the events giving rise to the action are related to
Pennsyl vani a and the defendant has necessary m ni num contacts
with Pennsyl vania. See Helicopteros Nacionales de Col unbia v.

Hall, 466 U. S. 408, 414 n.8 (1984). But a defendant can al so be

subject to the ‘general jurisdiction of this Court, regardless
of the location of the events giving rise to the action, when the
def endant’ s contacts with Pennsyl vania are conti nuous and
systematic. See Id. at 414 n.9 & 416 (1984).

Def endant argues in his Mtion that this Court | acks
personal jurisdiction over him Wen a defendant raises a proper
objection to personal jurisdiction, the plaintiff nust present “a
prinma facie case for the exercise of personal jurisdiction by
‘establishing with reasonable particularly sufficient contacts

bet ween def endant and the forumstate.” Mel | on Bank (East) PSFS,
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Nat’'| Assoc. v. Farino, 960 F.2d 1217, 1223 (3d Cr. 1992)

(citation omtted).

Plaintiff’s evidence supporting its argunment for personal
jurisdiction consists of his owm affidavit. Defendant, for his
part, has submtted an affidavit that conflicts with assertions
in Plaintiff’'s affidavit.® Plaintiff argues that this Court has
bot h general and specific jurisdiction over Defendant in this
matter. I n support of its argunent, he nmakes essentially two
argunents: (1) that Defendant’s use of the highways of
Pennsyl vani a constitutes purposeful availnent creating either
specific or general jurisdiction; and (2) that the specific
i ncident in Pennsylvania on May 22, 1997 creates specific
jurisdiction. Plaintiff’s Response at 21-22.° These argunents
will be addressed in order
A. The Use of Pennsylvania s H ghways

Plaintiff argues that he drove Defendant’s truck through
Pennsyl vania on May 22, 1997, and further that trucks owned by
Def endant have, fromtine to tine, used the roads and hi ghways of

Pennsyl vania. Wether this constitutes sufficient contacts to

* For exanple, Plaintiff's affidavit states, in part: “l was
directed by the dispatcher of Bill Head to take that route through
Pennsyl vania and they knew | was going to take that route and
directed ne to take that route.” Defendant’s affidavit states, in
part: “Neither | nor anyone at ny office directed Robert Earl
Carney to travel ‘off route’ and through Pennsylvania in order to
make his delivery to New York.”

> Plaintiff also argues that “Defendant has been subject to
suit previously within the Comonwealth of Pennsylvania....”

However, as Plaintiff’s evidence 1in support of persona
jurisdiction is limted to his affidavit, and nothing in
Plaintiff’'s affidavit supports this argunent, the Court cannot
consider it. In any event, the Court sees no reason why this

argunent, even if supported by evidence, woul d af fect the personal
jurisdiction analysis.



support personal jurisdiction is admttedly a difficult issue,
but decisions fromthis District and el sewhere to suggest that it
does not. See Anps v. Pendry, 810 F. Supp. 146, 149 (E. D. Pa.

1992) (holding that “[i]f personal jurisdiction could be
established by the nere act of traversing another state’s
hi ghways, the underlying concerns of due process would be
defeated....”). See also Papachristou v. Turbines, Inc., 884

F.2d 1116, 1119 (8th Cr. 1989) (reversed en banc on the grounds

that the Defendant did not nerely pass through the state, but

al so made a business-related delivery there). 1In this particular
case, Plaintiff drove Defendant’s truck through Pennsylvania, en
route to New York, w thout any plans to make a pickup or delivery

inthis state. W agree wth the Court in Ams v. Pendry, see

supra, that this is not a sufficient contact to establish
specific jurisdiction. O course, if passing through
Pennsyl vani a’ s hi ghways is insufficient to support specific
jurisdiction, it certainly will not create general jurisdiction.
B. The May 22, 1997 incident

Plaintiff will no doubt respond to the above anal ysis that
he did not nerely drive through Pennsylvania — he caused a
traffic accident, and |l ed police on a 97 mle chase through
several counties. |Indeed, Plaintiff has argued that the May 22,
1997 incident alone gives this Court specific jurisdiction over
Def endant. The problemw th this argunent is that Plaintiff’s
cl ai m does not arise out of the May 22, 1997 incident. Although
a 97 mle police chase is a nonent of high drama, and tends to
attract our attention in relating the factual background of this

case, it is not at the core of Plaintiff’'s |awsuit.



The facts central to Plaintiff’s claimcan best be
illustrated by pointing to Plaintiff’s summary of his claimin
his response to Defendant’s Motion to Dismss. Plaintiff
supports his claimby describing various conduct by Defendant,
such as “encouragi ng, demandi ng, and/or failing to discourage the
falsification of | og books to cover up hour of service
violations.” Plaintiff’s Menorandumat 7. Each of Plaintiff’s
all egations is of conduct that occurred outside of Pennsylvania,
and before Plaintiff drove through Pennsylvania. Plaintiff
states in his Menorandumthat “[c]leary had the defendant not
directed the Plaintiff to proceed as its agent through the state
of Pennsyl vania and insist he nmake this delivery while violating
Federal and Pennsylvania law, this clai mwuld not have arisen.”
Plaintiff’s Menorandum at 30. But the Court does not see how
this could be true, given that none of the wongful conduct that
Plaintiff cites to occurred in Pennsylvania. |If Plaintiff had
not driven through Pennsylvania (whether or not this would have
conplied with Defendant’s orders), Plaintiff’s allegations
agai nst Def endant woul d not be any |ess strong. °

Thus, al though the events in Pennsylvania of May 22, 1997
shine brightly in the telling of Plaintiff's story, his case is
actually rooted in allegations of wongful acts by Defendant that
occurred outside of Pennsylvania and before May 22, 1997. None
of the acts that Plaintiff refers to actually occurred in

Pennsyl vania, nor did any occur while Plaintiff was in

® Further, Plaintiff probably does not intend to say that his
claimwi |l not lieif heis unable to prove that Defendant actually
directed Plaintiff to pass through Pennsylvania — a fact that
Def endant di sput es.



Pennsylvania. Plaintiff denies this in his response to

Def endant’s Motion (see Plaintiff’s Answer at  7), but his
Menorandum i s devoid of facts supporting this denial. Further,
as there is not even a hint of tortious activity in Pennsylvani a
by Defendant, the Court does not find it appropriate to order
Plaintiff to amend his Answer with additional allegations. The
May 22, 1997 incident thus does not support specific
jurisdiction.

1. SERVICE OF PROCESS

Def endant argues that Plaintiff failed to properly serve

Def endant in this case. This issue is now noot, as Plaintiff

once again served process upon Defendant subsequent to

Def endant’s Motion to Dism ss. This service appears to have been

proper, and there appears to be no question that Defendant had

notice of this case. Accordingly, Defendant’s argument that the

case be dism ssed for inproper service of process is denied.
CONCLUSI ON

Plaintiff’'s case arises out of alleged wongs by Defendant
that occurred outside of Pennsylvania, and before Plaintiff ever
entered Pennsylvania. Despite the drama of Plaintiff’s
activities in Pennsylvania on May 22, 1997, these activities are
not at the core of Plaintiff’s claim and are not a sufficient
basis for specific jurisdiction in this case. Further,
Plaintiff’s driving Defendant’s truck through Pennsyl vania, en
route to New York, does not constitute sufficient contacts to
satisfy specific or general jurisdiction. Finally, any potenti al

defects in Plaintiff’'s service of process were cured by



Plaintiff’s subsequent service of process, so the case will not
be di sm ssed on those grounds.

The Court thus | acks personal jurisdiction over Defendant.
Because it appears that the statute of limtations nay have run
in this case, the Court will use its power to transfer this case

to a proper forumrather than dismss it. See United States v.

Berkowi tz, 328 F.2d 358, 361 (3d Cir. 1964). Plaintiff’s

Menor andum suggests that California is a possible new forumfor
this case, but it is not clear to the Court if this is
Plaintiff's preference. The Court wll accordingly ask Plaintiff
to submt, wthin seven (7) days, a nenorandumlisting the
potential fora to which Plaintiff would like to see this case
transferred. Plaintiff’s brief should include citations to
appropriate cases supporting personal jurisdiction in the
proposed fora. Defendant will have seven (7) days to respond to
Plaintiff’s menorandum addressing either personal jurisdiction
issues in any of the proposed fora, or argunents as to why any
suggested forum creates an unreasonabl e burden for Defendant
(recogni zing that choice of forumgenerally lies with Plaintiff).

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT EARL CARNEY,
Plaintiff,
V. : ClIVIL ACTI ON

Bl LL HEAD TRUCKI NG I NC.; and : 99- 2216
Bl LL HEAD, | NDI VI DUALLY AND :
Bl LL HEAD TRUCKI NG,

Def endant s.
ORDER
AND NOW this day of February, 2000, upon

consi deration of Defendant’s Mdtion to D smss for Lack of
Personal Jurisdiction and for Insufficiency of Service and

I nsufficiency of Process (Docunent No. 3), and the responses of
the parties thereto, it is hereby ORDERED, in accordance with the
f oregoi ng nenorandum that the Mdtion is GRANTED in part and
DENIED in part.

Rat her than dism ss the case, the Court will transfer this
case to an appropriate forum Plaintiff is thus further ORDERED
to file a nmenorandumw th this Court, within seven (7) days,
listing potential fora to which it would Iike to see this case
transferred. Defendant will then have seven (7) days to respond

to Plaintiff’'s menorandum The Court will then decide on the

appropriate forumfor this case.



BY THE COURT:

J. CURTIS JOYNER, J.



